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The indexation issue is of vital importance for

both claimants and defendants.  Claimants 

with medium to long life expectancies should

consider whether to argue the indexation 

point, as the effect of substantial care

payments linked to RPI will likely result 

in a shortfall in meeting future care costs.

Defendants could be faced with increased

long-term liabilities, for which there is no 

easy solution.

In Thompstone, the Claimant's experts argued

the merits of three alternative measures as

more suitable than the RPI.  Each is an official

measure of earnings published by the Office for

National Statistics (ONS).  

(1) Average Earnings Index (AEI): The AEI is

used to calculate annual rates of pay increase

for the whole economy. Separate indices are

published for the public and private sectors.

The AEI is based on information obtained from

ONS’ Monthly Wages and Salary Survey.

(2) Annual Survey of Hours and Earnings

(ASHE) median: ASHE median is a measure of

changes in the levels of average earnings. It is

a broad measure encompassing the make-up of

earnings and hours worked for employees in all

industries and occupations.  

(3) Annual Survey of Hours and Earnings

(ASHE) 6115: ASHE 6115 is a measure of

changes in the levels of earnings of care

assistants and home carers. 

Upon hearing the expert evidence the Court

modified the effect of Section 2(8) by providing

for periodical payments to vary by reference to 

the 75th percentile of ASHE 6115, following the

decision of the Court of Appeal in Flora v
Wakom, on the basis that it was fair and

reasonable in the circumstances.

Expert Financial Advice in high value cases

such as Thompstone is inherently complex, 

and appropriate indexation of periodical

payments is only part of a much bigger 

picture. It is vital that financial options are

explained to claimants, or their representatives,

in language that they understand, leading to

informed decisions.

Even when periodical payments are linked to an

index other than the RPI, the vast majority of

claimants will favour periodical payments only

if complemented by a significant lump sum.

Claimants should be advised that periodical

payments linked to any index are not risk free –

there are significant disadvantages if flexibility

from an accompanying lump sum is insufficient.

That lump sum means that claimants still need

to understand the risks inherent in

conventional investments.

Periodical payments linked to ASHE 6115 or

some other measure, should not be regarded as

simple quick-fix solutions. Lump sum

settlements will remain appropriate in many

cases.  Periodical payments should be

considered as one of a range of available

investments, each with its advantages and

disadvantages, on a case by case basis.  

Ensure your clients receive impartial, expert

advice by telephoning any one of the following

Partners on 0161 763 4800 for a no-obligation

discussion:- 

Nick Leech, Nick Martin, Andrew Sands,

Jennifer Stone, Peter Burke

Nestor Partnership is authorised and regulated by 
the Financial Services Authority
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The decision of Swift J. DBE, in Lee Carl Thompstone -v- Tameside &
Glossop Acute Services NHS Trust (2006) EWHC 2904 (QB) handed
down on 23rd November, is one in which the Court at first instance
found that an index other than the Retail Prices Index (RPI) is more
appropriate for periodical payments in respect of future care costs.  
The issue in question was whether periodical payments should be varied
by reference to the RPI in accordance with Section 2(8) of the Damages
Act 1996 (as amended), or whether that sub-section should be modified,
pursuant to Section 2(9) of the Act.
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